THE CURIOUS CASE OF TRADITIONAL ‘CROSS-CULTURAL’ EXPRESSIONS:
DIFFICULTIES IN PROVENANCE, FENCING AND INTELLECTUAL PROPERTY
PROTECTION
MANDAVI SINGH1
Traditional Cultural Expressions (TCEs) – colloquially known as ‘folklore’ – are verbal, musical,
literary, creative and other spiritual expressions, which have been traditionally developed and
maintained by any group or community. “Cross-Cultural” TCEs are a special case of TCEs, where
a particular community’s cultural materials appear to have ‘borrowed’ elements from another
community’s cultural materials. Such borrowing may be the result of colonialism, prolific trade
or globalization, or of shared history, terrain or belief-systems.
Because of the borrowed elements and the corresponding obscure provenance, Cross-Cultural TCEs
may become the subject of multiple cross-claims by more than one stakeholding community or
third party beneficiary (such as traders, researchers, academics and developers). Illustrations of
Cross-Cultural TCEs facing multiple contentious claims include the African Wax Prints and World
Music compositions.
TCEs carry symbolic and/or sacred value for the communities that produce them, and immense
potential for monetization and trade; therefore, protecting them against misappropriation and
misuse through intellectual property law becomes necessary. The manifestation of multiple crossclaims on a Cross-Cultural TCE creates difficulties in identifying and demarcating ownership or
multiple-party stakeholding in the cultural materials and, therefore, providing optimal
intellectual property protection. Therefore, ‘fences’ or boundaries need to be drawn in the
stakeholding of the various competing communities and beneficiaries in the Cross-Cultural TCE.
This Paper has set out possible strategies for fencing the Cross-Cultural TCEs, and suggests certain
regulatory modifications that may be made to localized, national and international legal regimes
to serve for better protection of Cross-Cultural TCEs.
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I.

INTRODUCTION

“Good fences make good neighbours,” Robert Frost in Mending Wall, would argue
otherwise. The fences that we erect against our neighbours alienate us from fellow
human beings by instigating us to dwell on the differences rather than appreciate the
similarities. Yet, when my dear friend from Ghana told me that the wax prints that she
so loves wearing, and that have become the hallmark of African fashion, are under
contest from Indonesia, I wondered whether the much-hated fences could have
practical necessity as well.
One precarious realm where the issue of fences come up frequently is that of the
Traditional Cultural Expressions (‘TCE(s)’), colloquially known as ‘folklore’. There is
now a growing demand by indigenous communities to be recognised as custodians of
their own TCEs, in order to prevent the misappropriation or misuse of the TCEs by third
parties, and/ or to share the economic benefits from the usage of such TCEs by third
parties. Since national and international intellectual property (IP) systems can be used
to provide protection to such TCEs, it becomes necessary to identify ‘fences’ of ethnicity,
nationality and geography for the TCEs.
This is even truer in cases where the TCE in question is of such synthesised/hybridised
nature that more than one particular community may claim authority for its authorship,
ownership or sustained production. For lack of a better term, they have been referred
to as ‘Cross-Cultural TCE(s)’ in this Paper. Typically, this cross-cultural element in TCEs
arises due to some commonalities of shared history, belief-system or geographical
terrain among the communities with parallel claims.
There are countless historical illustrations of Cross-Cultural TCEs: the Gandhara school
sculptures, that depicted a unique convergence of Hellenistic anthropomorphic art
techniques with the Mahayana Buddhist an iconic art styles of China and northern
India;2 (ii) the Lusterware pottery of Spain, that was an intriguing synthesis of Muslim,
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Christian, Jewish traditions during the Morisco reign;3 (iii) the Delftware tiles of
Netherlands used for home furnishings in Europe and the American Colonies, that
emulated the ‘blue willow’ porcelain patterns of Ming porcelain from China;4 and (iv)
the felt-making tradition that evolved in parallel among the Mongols, Tibetans and
Turkic peoples of Siberia due to the common terrain and climatic conditions of the
Steppes.5
Modern-day cross-culturalism has been especially prevalent in textile traditions, such
as the Jamdani muslins of Bangladesh and India that evolved in communities with a
shared history and territory;6 the Batik or textile wax-printing techniques used by
diverse communities across the world, including in Indonesia, China, India and
Western Africa;7 the Calico Chintz textile of India that was customised repeatedly to
meet growing and diverse demands of European consumers;8 the masquerade fabric
which is a Kalahari refurbishing of another Indian textile;9 and the Tibetan art rugs
that are in reality customised and produced in Nepal.10 Another Cross-Cultural TCE that
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has also proved to be particularly lucrative today is World Music,11 which fuses strains
of folk music from different regions with contemporary music.
The cross-culturalism in TCEs can be problematic because as long as their provenance
remains contested or obscure, it is difficult to identify the community that should be
given economic and moral rights over the concerned TCE. Further, if multiple claims
to such Cross-Cultural TCEs may be established without doubt, this would still lead to
complications of representation, benefit sharing, administrative and enforcement
costs.12 These controversies have been particularly thorny in the case of the World
Music renditions13 and the African Wax Prints based on Batik-dyeing techniques.14
Due to these inherent controversies, drawing ‘fences’ with respect to the multiple claims
to the same Cross-Cultural TCE may be necessary to prevent misappropriation and
misuse by unauthorised communities and third parties, not only because folklore is
intricately linked to the self-determination and identity of communities, but it is also a
multi-attribute economic good15 with enormous potential for monetisation and trade.16
Today, folk-art is increasingly responsible for lucrative contributions to music, fashion,
media, trade, development of tourism and e-commerce17, and for many developing
countries, it has become an important source of exports, employment and “cultural
heritage” tourism.18 This increase in demand for folklore stems from both its aesthetic
appeal, and its honorific value quotient – of nostalgia for the stability of the past
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untrammelled by technology, of aesthetics that seeks to humanise the edges of rampant
industrialisation, of retrospection about how far societies have progressed.19
Complete global data is not available as to a calculation of the economic value of the
folklore industry, especially since it typically pertains to the unorganised sector, but the
domestic economic value of folk art / handicrafts alone has been estimated variously
at £3.4 billion (UK),20 US$ 4.5 billion (India),21 US$ 29 billion (U.S.A.),22 $747 million
(Australia),23 and CNY10 billion (China).24
Hence, drawing fences in the ownership of Cross-Cultural TCEs is of paramount
importance for building an appropriate IP protection regime, which may then help the
“rightful” stakeholders in preventing cultural misappropriation and utilising the TCEs
for economic advancement.
II. THE MURKY CONTOURS OF CROSS-CULTURAL TCES
A. Nature of TCEs
TCEs are verbal, musical, literary, creative or spiritual expressions, developed by any
group or community in tangible or intangible medium or in the form of activities.25
TCEs, thus, range across folk tales and riddles, folk music and musical instruments, folk
dances, plays and rituals, handicrafts and pottery, mosaic, woodwork, metalwork, and
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weaving.26 TCEs have been described variedly across these multifarious regulations,
including: ‘expressions of folklore’, ‘cultural heritage’ (especially, ‘intangible cultural
heritage’), ‘indigenous cultural expressions’, ‘folklore’, ‘works of indigenous people’,
and ‘traditional knowledge’.27 Although the historical evolution and significance of the
terms are not identical28, for the purposes of this Paper, these terms have been used
interchangeably.
Presently, a web of domestic statutes, bilateral treaties and international agreements
and protocols converge on the subject matter of IP protection of TCEs. Several human
rights conventions too, somewhat more controversially, protect TCEs as a means of selfdetermination of indigenous groups.29
However, the international instruments most germane for the sui generis protection of
folklore against illicit exploitation and other prejudicial actions are: (i) the Model
Provisions for National Laws on the Protection of Expressions of Folklore Against Illicit
Exploitation and Other Prejudicial Actions (‘Model Provisions’), which were developed
jointly by World Intellectual Property Organisation (‘WIPO’) and the United Nations
Educational, Scientific and Cultural Organisation (‘UNESCO’) in 1982; and (ii) the
Draft Articles on the Protection of Traditional Cultural Expressions (‘WIPO Draft
Articles’)30 formulated in 2014 and last revised in 2017 by the WIPO Intergovernmental
Committee (IGC) on Intellectual Property and Genetic Resources, Traditional
Knowledge and Folklore.31
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The Model Provisions describe TCEs as “productions consisting of characteristic elements
of the traditional artistic heritage developed and maintained by a community of [name of
the country] or by individuals reflecting the traditional artistic expectations of such a
community”.32 The WIPO Draft Articles, on the other hand, have tried to define TCEs to
include one or more of the following features: (i) being transmitted from one
generation to another (whether consecutively or not); (ii) being the unique, directly
linked or distinctively associated product of the group's social identity and cultural
heritage; (iii) having been used by the group for at least 50 years or through at least 5
generations; (iv) being made in a collective context by indigenous peoples, local
communities or nations; (v) being dynamic and evolving; and (vi) being the result of
creative and literary or artistic intellectual activity.33
Thus, both instruments pivot the definition of TCE on two essential features: (a) it must
be “traditional”; and (b) it should possess certain characteristic elements or elements
that are unique, or distinctively associated to a particular group, generally for an
extended duration of time. However, this stress on tradition and distinctive elements
of TCE can be problematic because of several reasons.
First, ‘tradition’ is not a historical event fixed in time; instead, it is constantly evolving.
Tradition is usually transmitted across generations (either orally, by imitation or by
other means of transmission), and therefore, like the folklorists, tradition is flexible,
dynamic, continuous, and ongoing.34 Shipbuilding, for instance, is considered a
‘traditional’ craft; yet, it has evolved over time from Egyptian planks to Viking
‘clinkered’ plank-joining, to a melding with the Baltic cog and the Genoese ‘roundship’
techniques, and thereafter, to the caravels and galleons of the Portuguese, Spanish,
Dutch and English.35
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Second, although some features have indeed been found to be recurring in ‘traditional’
processes (such as: anonymity in authorship due to the group-based nature of the
activity; use of localised, manual and older production techniques, raw materials and
equipment; ceremonial or public nature of purpose; application of symbols or colours
with specific meanings; and lack of standardisation in workmanship), the recurrence
of such features is not common across all traditions, and there are significant regional
and community variations as well.36 For instance, the Calico prints of India are marked
by a fusion of Indian, Persian, and Chinese patterns of bursting fruits, full-bloom
flowers and lush foliage, but the European renditions (i.e. the Chintz) are marked by
lighter bi-chrome patterns, crewelwork, and European motifs such as the Scandinavian
tree of life.37 Such variations in the same folklore make defining ‘characteristic
elements’ or distinctive, prolonged links between the TCE and the community
impracticable.
Even if the characteristics of a TCE were capable of distinction, it is not clear who may
have the authority to formally identify such characteristic elements. Evaluation of
culture is a sensitive terrain, because cultures are not perfectly coherent or unchanging
and because questions of cultural identities are deeply political. The criteria and
outcomes of cultural evaluations could change tremendously, depending on the
evaluator – connoisseur or manufacturer, ruler or subject, judges or jury, experts or
public opinion.38 For instance, whether the Malaysian song Rasa Sayang may have
hailed in the pre-colonisation era from the Indonesian island of Ambon may have
different answers depending on the evaluator.39
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Finally, sometimes, even within a given community, there may not be internal
consensus on the authenticity of the characteristics of the folklore.40 Communities
produce TCE as per their customary norms (most of which are orally transmitted or
sacred and confidential); this means there is also often a distinct lack of tangible
evidence for proving the TCE’s distinctive characteristics.41
B. Emergence and Evolution of Cross-Cultural TCEs
Cross-Cultural TCEs are said to emerge on account of cultural imperialism, cultural
hybridity or cosmopolitan adaptation, each of which causes the folklore of a community
(‘Emulating Community’) to ultimately subsume or mirror certain cultural elements
from pre-existing or contemporaneous folklore of another community (‘Reference
Community’).
The cultural imperialism theory argues that the Emulating Community absorbs the
foreign elements of the Reference Community’s cultural traditions due to subordination
of the Emulating Community by the more dominant Reference Community (either
directly as the imperialist, or indirectly as the group favoured and endorsed by the
imperialist).42 Colonisation has been a significant propagator of such cultural
imperialism.43 In colonial Vietnam, the national art school encouraged local artists to
produce only oriental, pro-native paintings of Indochina scenes, which were immensely
popular with the French bourgeoisie.44
This is not to say that the subordinated Emulating Community has no agency or
conscious choice of its own, that it is simply a passive recipient of change, and that
there is no reciprocal flow of cultural influences from the subordinated to the dominant
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power.45 Recognition of this agency and conscious choice of the subordinated
Emulating Community in the sustained, intentional adoption or emulation of foreign
cultural elements has been the cornerstone of the theory of cultural hybridity.46
‘Hybridity’ indicates a cultural borrowing where the Emulating Community has the
authority to choose which elements to absorb, and then to further domesticate and
customise the foreign cultural influences in ways that create new versions out of the
old.47 No doubt these choices are not free from internal struggles, but these are
intentional changes over which the Emulating Community has greater control.48
The evolution of the Haitian Vodou art in the 1940s is a unique case of cultural
hybridity. American visitors and missionaries in Haiti at the time expected the local
people to have a ‘primitive’ folk-art form that was symbolic of the “strangeness of the
charming tamed Caribbean nation state”. The local artists took advantage of these
misinformed expectations by showcasing their art precisely as such.49 Modern Inuit
commercial folk art (i.e. Eskimo Art) in Canada also grew out of a similar cycle of
hybridity during the 1930s-1950s. A few non-Inuit agencies in Canada encouraged the
Inuits to project themselves as an animalistic hunter-gatherer magic society, so that
interest in their folklore would incentivise the Canadian government to offer more
social welfare schemes for them as traditional yet pan-Canadian symbol(s).50
On the other hand, growing trade, digitisation and globalisation can popularise the
cultural elements of the Reference Community’s folklore to such an extent that a
“cosmopolitan” art form emerges. The theory of Kantian Cosmopolitanism (or
globalism) posits that since cultural heritage has no fixed beginning or ending, it
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belongs to and should be protected by the whole of humanity, and not just the
Emulating and Reference Communities.51 Thus, Cosmopolitanism argues that free
adoption of cross-cultural strains is a way of celebrating global artist relationships, of
seeking inspiration, and of eliminating ‘chilling effect’ barriers on individual creativity
and innovation.52 For instance, Japanese sushi has gone global to the extent that tuna
technicians are sent in from Tokyo to Boston to instruct foreign fishers on how to
handle tuna, and then fusion dishes are prepared by restaurants for customers of
different nationalities.53
In cases where the Cross-Cultural TCE is considered a ‘cosmopolitan’ art-form, one does
need to note the underlying inequities. First, there is a danger that Cosmopolitanism
could end up as a means of further cultural imperialism in the hands of those with more
economic or geo-political resources54 or digital market networks.55 Second,
Cosmopolitanism ignores the fact that the Reference Community may not view the
cultural borrowing by the rest of the world with the same enthusiasm, and may
consider it a chauvinist challenge to its own cultural sovereignty.56 Finally, treating
folklore as a ubiquitous benefit-for-all has high risks of unethical usurpation in the
hands of unscrupulous Cosmopolitan researchers, developers, collectors, and
curators.57
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III. DRAWING FENCES IN OWNERSHIP OF CROSS-CULTURAL TCES
A. Formulating a Composite Index for Fencing Cross-Cultural TCEs
Because of the manner in which they emerge and evolve, Cross-Cultural TCEs can be
the subject of several competing claims by alleged stakeholders – by (i) the Emulating
and the Reference Communities who seek to protect their tradition against usurpers
(‘Competing Communities’), and (ii) interested (cosmopolitan) third parties
(‘Competing Beneficiaries’). Competing Beneficiaries include researchers and scholars,
developers of “derivative works” (i.e. works inspired by and significantly transformed
from the original TCE, with due authorisation by the relevant communities),58 and
producers and retailers. If a particular community’s claim has sufficient provenance –
quantitative evidence (such as historical documentation, etc.) and qualitative evidence
(relating to reliability of the quantitative evidence) – to suggest a prior and more
‘authentic’ existence of the relevant tradition,59 then such community may be accorded
IP rights over the concerned TCE.
More often than not, however, sufficient tangible records or documentation for the
provenance of the Cross-Cultural TCE are not available,60 and the ownership of CrossCultural TCEs remains indeterminate, obscure and contested. This difficulty in
“fencing” among the Competing Communities and Competing Beneficiaries
consequently translates into poor IP protection for Cross-Cultural TCEs.
The question of determining the original producers/ contributors of a Cross-Cultural
TCE – and, thus, the rightful recipient of the related IP rights – is a knotty one. After
58
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all, such a determination is likely to hinge on systematic cultural comparisons among
the traditions of the Competing Communities,61 and cross-cultural studies are often
dismissed as being too subjective and incapable of quantification62 and, therefore,
unreliable.
In response to these concerns, the composite index has been suggested for drawing
boundaries or fences in the ownership of Cross-Cultural TCEs, which is aimed at
reviewing the actions of the community, instead of any cross-cultural comparisons.63
The proposed index would have to be developed on the basis of international best
practices, such as unbiased collection and collation of domain-specific data from
representative sampling groups, formulation of linear regression data model which
incorporates inter-group complexities and variations, and an enforceable code of
conduct for researchers.64 The cross-cultural composite index would have two-fold uses
– the evaluation of provenance of the Cross-Cultural TCE, and the estimation of cultural
wealth of States.65
Having said that, although the proposal for developing the cross-cultural composite
index had found favour, the factors that should be examined by the index for
prioritising and distinguishing among the various competing claims to the same CrossCultural TCE are still unascertainable. Accordingly, in this Part III, certain criteria have
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been proposed as pivotal for the comparative examination anticipated under the index:
(i) degree of transformation attributable to the TCE by the Emulating Community; (ii)
degree of integration of the TCE by the Emulating Community; (iii) the motives for
cross-claims to the same TCE by Competing Communities and Competing Beneficiaries;
and (iv) the comparative degree of sustained contribution to the TCE by the Emulating
Community. These criteria are neither exhaustive nor do they in any way signify a
cultural hierarchy or superiority inter se the claimants; they only have to be read
harmoniously.
B. Criteria to be considered by the Cross-Cultural Composite Index
(i) Degree of Transformation
One important factor to be considered is the degree of transformation, i.e. prolonged
change and innovation, wrought upon the borrowed cultural elements by the
Emulating Community since the time of such borrowing. The test is whether the
Emulating Community appropriated or mimicked the alien elements on an ‘as-is’ basis,
or whether the Emulating Community also further reworked the alien cultural elements
before such consumption or appropriation. The greater the degree of transformation
from the original material, the more substantial would be the ownership stake of the
Emulating Community.66
The transformative capacity of an Emulating Community would fall lower on the index
scale, if the transformation is revealed to be merely a functional or haphazard response
to a cultural imperialist (rather than an intentional, systematic effort at hybridity by
the Emulating Community). If the Emulating Community insisted on putting its own
stamp on the folklore to fit its own requirements,67 and if its production process
managed to acquire the elements of traditional processes,68 then it would imply higher
levels of transformation by the Emulating Community.
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(ii) Degree of Integration
This factor examines how emotionally invested the Emulating Community is in the
production of the Cross-Cultural TCE. Evidence for this test would include the duration
and the nature of use of such TCE by the Contributor Group, and whether the folklore
is inextricably linked to the cultural and ethnic identity and cultural and political rights
of self-determination69 of the Emulating Community. The degree of fervour or
detachment of the community as a whole towards the TCE thus becomes a central
factor.70
For instance, the frozen 2500-year-old female mummy, the Ice Maiden, was unearthed
in Russia in 1993, but since the indigenous Altaians in the region had long considered
her to be their mythical ancestress, the mummy was specifically repatriated to them. 71
(iii) Motives for Competing Claims
At times, the contestation of a TCE’s authenticity disguises an imbalance of power in
social relations between those who receive benefits from production, and those who
are exploited during the production.72 This is why one must examine ‘who’ has called
cultural authority over the TCE in doubt,73 and ‘what’ such a claimant seeks to gain
from such a challenge.
Claims that are purely commercial in nature, such as claims by third party traders
hoping to enter the production chain, would carry less weightage under this motives
test, and in that sense, perhaps, the test can also be used to assign the burden of proof.
Similarly, claims by erstwhile colonial powers would be suspect under the motives test,
if the cultural imperialist had primarily acted as cross-pollinator of specific folklore
from one part of the empire to another, without also effectuating corresponding
69
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transformation and integration. In fact, enabling such demands by imperialists would
be tantamount to reducing the competing subordinated group to a mere colonial
residuary without independent judgment.74
(iv) Degree of Sustained Contribution
Since the production process is integral to folklore continuity,75 the sustained
contribution test would identify the area or community responsible for the maximum
production volume and/or maximum contribution over time, towards the concerned
TCE. The Global Value Chain (‘GVC’) analysis may be used for measuring “sustained
contribution” across the various stages of design, manufacture, distribution or trade,
and consumption of the TCE (see figure below76).77

Past GVC analyses have revealed that the groups that control the stages of product
generation, consumption, or the addition of the ‘cultural component to the product
contributes the most to the concerned TCE (and not the brand designing/ marketing
stages).78 In TCEs, the stage of addition of cultural components thus becomes highly
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significant, and can be supported by GVC data on the locales of maximum historical
production, and typical source locations of the raw materials and equipment for the
TCEs.79
Further, as part of the sustained contribution test, one would need to identify the
production ‘masterminds’ i.e. those who controlled the function and meaning of the
concerned cultural materials.80 After all, without the involvement of such cultural
controller or overseer, the production chain of the given TCE would have remained
incomplete, significantly delayed or, even, non-existent.81 True control of sustained
contribution would be inferred from the independent decision-making ability of the
controller or overseer on the production, evaluation, and uses of TCE; recruitment of
artisans; the type of equipment used; and the nature of work settings.82
C. Application of Cross-Cultural Composite Index to Multiple Identified Communities
Based on the four-fold test mentioned above, if one specific community may be identified
which has clearly showed the maximum degrees of transformation, integration and
sustained contribution, then it would be easy to accord ownership and IP rights over
the TCE to such a community.
Two consequences are possible from the application of the four-fold test mentioned
above: (i) one specific community may be identified which has clearly showed the
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maximum degrees of transformation, integration and sustained contribution towards
the subsistence of the same Cross-Cultural TCE, among the various Competing
Communities; (ii) more than one Competing Communities and Competing
Beneficiaries are shortlisted for having shown varying but equally significant degrees
of transformation, integration and sustained contribution towards the subsistence of
the same Cross-Cultural TCE. In the former case, it would be easy to accord ownership
and IP rights over the Cross-Cultural TCE to the identified single community; in the
latter case, there is need for further deliberation.
In cases where more than one Competing Communities and Competing Beneficiaries
are shortlisted, the application of the four-fold test can help the anthropologist to set
actual numerical figures to the degree and extent of each competing group’s claim, i.e.
devise and apportion ‘stakeholding percentages’ to the multiple claimants on the basis
of their transformation efforts, integration, motivation and sustained contributions by
an agreed cut-off date. On the basis of such allocated stakeholding, these multiple
competing participants can be afforded rights over the TCE. Proportionality of
stakeholding is, after all, the basis of many liability apportionment principles,83 such as
the market share liability principle that has been used to assign liability in international
law or tort law to remedy “indeterminate defendant” situations84 – and can be applied
in the “indeterminate author” TCE context as well.
Imagine that Community A has been producing a traditional fabric for a century, while
Community B has been fashioning that fabric as a traditional head-wrap for as many
years. If Community B significantly transforms the fabric itself before converting it to a
head-wrap, then Community A will not have a market share in the headpiece. But if
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Community B has simply been purchasing the original fabric from Community A
(without any input in its embellishment), then both communities could be accorded
stakeholding percentages for the commercial profits from the head-wrap based on
existing market shares.
Such proportionate collaborations among multiple claimants are not unheard of. Under
the cultural bank or eco-museum model, like the Culture Bank in Mali, folklorists seek
micro-credit in return for offering their folk-art as collateral for display at the bank, and
the loan amount depends on the degree of provenance possible for each artist’s work.85
Another example is the Mundo Maya Project alliance among Mexico, Guatemala, Belize,
Honduras and El Salvador, for promoting tourism across a transnational MesoAmerican region of common aesthetic, ecological and archaeological importance (see
map below86).87

IV. CASE STUDIES ON CROSS-CULTURAL TCES
In this Part IV, two of the most confounding categories of Cross-Cultural TCEs – World
Music and African Wax Prints – are discussed here, by way of illustration on how the
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four-fold cross-cultural composite index may be used to generate solutions to thorny
fencing issues in the ownership of Cross-Cultural TCEs.
A. Case Study: World Music
Cross-cultural borrowing and convergence are especially common in contemporary
music, constituting a new class of music popularly called ‘world music’.88 For instance,
Baliphonics is world music from Sri Lanka that combines the traditional Bali ritual
music with elements of modern jazz. Interestingly, the first Baliphonics musical group
comprised three New Zealanders and one Sri Lankan.89 Similar musical fusion among
other musical strains has brought about the unique – and lucrative – phonetics of Deep
Forest, and Norwegian saxophonist Jan Garbarek and Hugo Zemp’s UNESCO-sponsored
Solomon Islands music.90
The spirit of Cosmopolitanism has particularly supported the emergence of World
Music: contemporary musicians oppose the notion that folk music first belongs to
musicians from specific cultural groups. Cosmopolitan borrowings in World Music are
a double-edged sword – if done properly, cultural borrowing provides homage and
popularity; if not, it re-entrenches old power hierarchies and unjust enrichment
problems.91
The map below shows the multiple geographical loci of World Music sources,92 and
simultaneously highlights the fact that the cities of London, Berlin, Munich,
Johannesburg, Los Angeles, New York and Paris remain the central clusters for “label”
or concentrated production of world music.
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Clearly, there subsists a spatial distance between the sources of World Music (i.e. the
folk-musicians) and its consumption (i.e. the label music producers), and folkmusicians can bridge this distance only if they agree to conform to the standards of
label music producers. Under this frame of reference, World Music is not as
Cosmopolitan as it claims to be, and fences in ownership will have to be drawn.
The transformation test of the cross-cultural index (discussed above) could be applied
here to review when and how the alien musical elements are introduced into the
contemporary musician’s production. World Music is typically created through the
following three modes:93
i.

Elemental Appropriation of traditional musical elements into another musical
tradition, so that neither original material is ‘fundamentally altered’;

ii. Collaboration with musicians from other traditions, resulting in fusion or
experimental music for both groups; and/or
iii. Immersion by seriously learning a particular musical tradition from foreigners
or through field research, and mixing both musical materials and instruments.
The transformation test questions whether the outcome of the three modes of
borrowing under World Music is a replica of the traditional music, or whether it creates
something new and transformative. Under this test, collaborative World Music would
constitute an egalitarian joint venture representation, and immersive World Music
93
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would be treated as an authorised ‘derivative work’ – both, thus, ‘Cosmopolitan’ in
nature. On the other hand, World Music based on elemental appropriation may be akin
to unjust misappropriation, especially when created without acknowledgement,
knowledge, or consent of the traditional musicians.
The integration test may be similarly applied to World Music. In immersive and
collaborative forms of World Music, significant time, effort and emotional commitment
are invested by the World Musicians in learning the musical traditions and/or creating
new fusion compositions – but this is not the case in elemental appropriation.
When it comes to the motives test, no doubt that the more lucrative the composition is
likely to be, the greater is the contemporary musician’s incentive to unethically exploit
the traditional musicians, even in the more collaborative and immersive forms.94 Some
critics have even criticised the indigenous groups’ clamour for profits only when the
World Music actually becomes a huge hit or is used in a movie,95 but this should not
distract us from the realisation that the end result is still one of unjust enrichment for
the foreign musicians.96
The sustained contribution test has been discussed before by way of the GVC analysis
map included above. While Western musicians have the maximum global marketing
outreach and concentration on the production side, without the stewardship of the
traditional musicians, neither the traditional musical elements nor the environment in
which the folk-music originally emerged would have survived.
Thus, if the creation of a given composition of World Music has not been authorised by
the traditional musicians, and if the elemental appropriation, immersion or
collaboration approach did not involve significant levels of transformation to and
personal investment in the traditional music by the foreign musicians, then that World
Music composition would not be a Cross-Cultural TCE or a Cosmopolitan derivative
work; it would lead to cultural misappropriation.
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B. Case Study: African Wax Prints
African Wax Prints (sample figure below)97 are the colourful mosaic-patterned fabrics
that are produced in Western Africa, particularly in Ghana, using wax resins and dyes
(or machine-prints imitating the wax type effects), on both sides of fabric. African Wax
Prints are known by various terms in different regions – Ankara, Javanaise, Hollandis,
Ukpo and Chitenge.98 These fabrics have found widespread application in the fields of
fashion clothing and furniture. Lately however, they have been denounced as not being
authentically “African” in nature because of the cross-cultural manner in which they
have evolved.

During the 19th century, the Dutch imperialists and the West African slaves and
mercenaries recruited by them at the Indonesian colonial outposts99 acquired
knowledge of a local technique of wax-resist dyeing called ‘Batik’. Batik techniques
themselves are of obscure origin, and are not necessarily of Javanese origin,100 some
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pointing towards Chinese roots,101 and others to an Indian-inspired design.102 Noting
the high demand in Western Africa for Batik, a Dutch Unilever-owned textile printing
company named Vlisco succeeded in machine-printing the wax-dyes and opened
trading houses in Netherlands and England for exporting wax prints to Western African
ports. Vlisco also set up joint ventures with the local authorities, such as the Ghana
Textile Printing Company (GTP) in 1965 and UniWax with the Ivory Coast authorities
in 1967. Through these networks, Vlisco was able to establish a market monopoly in
Western Africa.103
Due to widespread use and integration of the fabrics from Vlisco in Western Africa, the
unique colour combinations, patterns and motifs in the fabrics gradually came to
acquire special meanings and names among the local African consumers. These motifs
are limited in number and are peculiar to the Western African cultural notions of family
reunification and African independence, such as flying birds, fallen tree, the famous
Ghanaian sword and commemorative portraits of certain tribal chiefs. The traders of
the fabrics also developed a ritual of assigning names to the waxes used which often
signified important or popular global events, like Dallas, Saddam Hussein, and Premier
Gao. Even the colours used in the fabrics were regionally designated – blue for Nigeria,
orange and black for Ghana, pastels for Zaire, and sunset colours and greens for Ivory
Coast. Soon, the African Wax Prints graduated into cultural symbols of status, and
began to be reserved for ceremonial occasions. These choices were made by the
Western Africans themselves, which were then relayed to Vlisco producers, who were
compelled to accede to these choices due to their local popularity. In short, eventually,
an Asian folk-art, which was cross-pollinated to Africa by cultural imperialists and then
globalised via Vlisco’s retail trade, was transformed significantly and was integrated
successfully in Western African socio-cultural ethos.104
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There are several competing claims to the African Wax Prints – from Competing
Communities in Indonesia, India and China, each of whom claim to be the prior origin
point for Batik techniques, and Competing Beneficiaries, such as fashion-houses and
trading groups, who argue that wax printing is not an African tradition, but a
Cosmopolitan skill instead. It is clear that counterclaims by Competing Beneficiaries
are commercially motivated and, therefore, not entirely reliable, under the motives test.
Any cross-claims by Competing Communities would certainly carry more weight;
however, as noted before, even the cross-claims of the Competing Communities are of
contested provenance.
From a sustained contribution perspective, it is true that the local populace has, in a
circular fashion, directed and overseen the manufacturing process, commodity design
and trade. The Vlisco and other factories themselves employ West Africans, consult
with local African traders and are supervised in part by African governmental
authorities.
Clearly, the application of the transformation, integration, motives and sustained
contribution tests indicates that African Wax Prints have, in time, acquired the unique
characteristics of a new TCE distinct from other versions of Asian Batik-based fabrics.
While it is true that cross-pollination by cultural imperialists served to introduce Batik
from another continent, Western Africa too proved to be a ready market, source of
labour and innovator of substantial changes and local hybridisations to the fabric due
to their own predilection for it. Given the foregoing, the African groups’ variant of Batik
techniques should not be construed as cultural misappropriation, but instead should be
treated as a separate and distinct TCE.
V. MODELS OF INTELLECTUAL PROPERTY PROTECTION FOR CROSS-CULTURAL TCES
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A. Model for IP Protection: Copyright, Trademark, Geographical Indicator or MICO?
Let us then assume that by application of the composite index described in Part III of
this Paper, the authenticity and ownership, or the market shares, with respect to the
Cross-Cultural TCEs may indeed be determined. That being the case, the next step
would be to offer IP protection to the identified owners. Such IP protection would
prevent parasitic competition against the TCEs and the unauthorised exploitation or
distortion of the TCEs.105
For this purpose, the ideal IP protection regime should be one that imposes clear
restrictions of use on third parties with respect to copying, trading, reproducing, and
adapting the TCEs without permission of the identified owners. Much has already been
written about whether the best IP model for this would be copyright, trademark, patent,
geographical indicators, or marks indicating conditions of origin:
i.

Copyright Protection for Cross-Cultural TCEs:

Given the creative component of folklore, there is a powerful argument for the
copyright protection of TCEs. However, copyright protection of Cross-Cultural TCEs,
suffers from a variety of impediments, including: the anonymous identity of authorship
in group-generated work;106 the restrictions on term of protection under most copyright
regimes;107 the perception of works that have been produced over several generations
in a similar vein as lacking in originality and novelty;108 the difficulties in differentiating
original folklore from copies or derivative works thereof;109 and the inadequacy of
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documentation or fixation of work in folklore in material form or in a tangible
medium.110
ii. Trademarks:
Trademark regimes are advantageous because they particularly empower members of
the community to conduct business or trade in the TCEs, with a protection term that
runs parallel to the continuity of the business or trade.111 Trademark protection for
TCEs has been instituted in New Zealand,112 South Africa,113 and United States114.
However, the trademark protection for TCEs also suffers from numerous drawbacks:
restrictions on multiple trademark registrations in favour of the other stakeholding
communities;115 the focus of trademarks towards halting or mitigating ongoing
infringement by third parties (rather than proactively and pre-emptively protecting the
TCE even before such infringement comes to light); disinclination of communities to
trademark and thus commercialise their more sacred TCEs; and requirements of
registration procedures which may prove too expensive or politically cumbersome for
traditional artists.116
iii. Geographical Indicators:
Geographical Indicators (‘GI(s)’) would work by associating the TCE with a geological
heritage system that references a specific place and time, and signifying certain levels
110
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of quality of the TCE.117 But GIs are usually deployed as markers of standardisation for
the product and the production process, brought about due to newer technologies that
have enabled easier replication and reproduction even by persons exogenous to the
producer group. Such standardisation may not be possible in the case of TCEs, where
members of the same community may not always be geographically concentrated in
any given region, and where geo-cultural provenance is difficult to delineate with
certainty.118
iv. Marks Indicating Conditions of Origin:
Marks Indicating Conditions of Origin (‘MICO(s)’) have been proposed as a hybrid of
trademark and GI regime, where the MICO would have the capacity to indicate the
source, appellations of origin, geographical terrain and the cultural heritage of the
concerned cultural materials. The MICOs need not indicate standardised production
like the GIs, but they would signal to purchasers that certain accepted protocols have
been met in the production of the TCEs, including guarantee of accountability and
localised governance of the commodity-chain.119
Under the proposed MICO scheme, two primary kinds of MICOs have been suggested:
(a) certification marks for indicating that the mark is associated with one particular
community’s TCE; and (b) collaboration or collective marks for indicating that the TCE
has resulted from authorised negotiations between a community and extraneous
persons.
The MICOs can be owned by the entire community, and not just by a single folklorist,
and would, therefore, be untrammelled by duration or geographical restrictions.120
Schemes analogical to MICO schemes have been set up in Australia and India,121 and
under the Paris Convention of 1883122.
117
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B. Terms and Conditions for Marks Indicating Conditions of Origin
As discussed above, MICOs are arguably the most suitable regulatory model for IP
protection of TCEs,123 but such a MICO scheme would also have to be streamlined
through the imposition of certain conditions on eligibility, usage and enforcement; a
few illustrative conditions have been described in detail below.
(i) MICO Calibration Conditions
A number of calibrations should be incorporated within the MICO scheme. Varying
grades of MICOs may be allotted, indicating: (i) different levels of provenance and
contestation, (ii) different types of holders, transmitters and beneficiaries, and (iii)
different types of uses. Different eligibility criteria and operation guidelines could be
made to apply to each MICO grade. Specifically, MICOs for derivative works may be
classified into separate sub-categories of the same MICO, at the same time clearly
distinguishing between the original TCE and derivative works based on the TCE,124 so
that different IP rights may be accorded.125 Similarly, competing cross-claims or lower
levels of provenance evidence for the TCE may be indicated through supplementary
MICO gradations; existence of such MICO categories could serve as warnings to
unauthorised third parties, as well as due acknowledgement of the cross-claims.
Another tiered distinction may have to be made among the various holders and users
of the TCEs, rather than aggregating both developers and users of TCEs into the
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“holders” category. Such aggregation is not a cogent construction, and should be
segregated among the various interested stakeholders depending on their objectives,
such as: authors, transmitters, recorders, and beneficiaries.126
More detailed qualifications would also have to be prescribed for awarding MICOs to
applicants. These qualifications could include due representation of community,
evidence that the applications are non-detrimental to public and based on fair trade
practices, and relevant disclosures,127 the local reputation of the folklore, and the nature
of the first intended audience (i.e. tourists or more lucrative markets).128
(ii) MICO Certification Authorities
A certification authority would have to be designated under national laws for
registering the MICOs, either directly or by further delegating such authority to third
party approved certifiers in regional or state centres. Delegation to regional centres
may be required depending on distances from community concentrations, and
availability of relevant representatives. The certification authorities would need prior
training in this regard, and funding may be sourced through MICO application fees,
donations, government contributions and funds through corporate social responsibility
(‘CSR’) programs.129
The certification authorities would be empowered to review and approve any benefitsharing arrangements/ licenses to third party beneficiaries, would act as repositories of
information, reporting and disclosures regarding the MICO-registered TCEs, and would
supervise the use and sales or trade under the MICOs through accredited shops,
galleries, emporiums etc.130
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(iii) Vesting of MICOs in Collecting Societies
The representatives of the community seeking MICO-registration of their TCE
(‘Represented Community’) are faced with numerous responsibilities: transacting with
third party beneficiaries for licenses and benefit-sharing arrangements, handling
disclosures and reporting to certification authorities, reviewing activities and policies
of third parties for ensuring community access, accreditation and participation to the
TCE, managing funds generated from the commercialisation of TCEs, enforcing
penalties against misappropriation, and tackling dispute resolution processes.131 To
facilitate the myriad functions of the representatives, it is recommended that the
Represented Community should first organise and incorporate its representatives as a
non-profit association, trust or cooperative society (the ‘Collecting Society’).
The Collecting Society model also finds support under the ‘cultural stewardship theory’,
which suggests that instead of electing the State as the centralised authority in which
the IP rights for the TCE would vest in perpetuity or instead of treating TCE as public
domain,132 the communities themselves should act as trans-generational “stewards” of
the IP. The Collecting Society would not be treated as “owners” of the TCEs, but only
as a group of custodians vested with the fiduciary capacity to govern the TCE for the
Represented Community as a whole.133
To the extent possible, constituents of the Collecting Society should be chosen via a
process of democratic elections, so as to ensure that they are truly representative of the
best interests of the TCE and the Represented Community. The “best interests”
threshold implies that the constituents of the Collecting Societies should be persons
most well-versed in the daily management, education, production or decision-making
131
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processes of the Represented Communities, such as the council / clan elders.
Constituent stakeholders in the Collecting Society may also be identified through other
prisms, such as levels of civic participation, experience or intent and enthusiasm, a
sense of belonging to either the community or to the global humanity.134
Collecting Societies have worked well in both the copyright and trademark milieus,135
such as the Maori Arts Board of Creative New Zealand that regulates the licensing and
use of the trademark of Toi Iho Maori Made; the cooperative society of Mexico’s Seri
communities that regulates trade in their ironwood goods; the African Trust’s Maasai
Intellectual Property Initiative (teamed up with Light Years IP) to market the brand
Maasai.136
In case of Cross-Cultural TCEs where more than one Competing Community or
Competing Beneficiary has been identified using the proposed cross-cultural index, a
pyramid model may be further employed for building an alliance among the various
Collecting Societies based on common agenda for stronger protection.137 Examples of
the pyramid model include: (1) global bio-collecting societies to coordinate
enforcement work and review mechanisms,138 (2) public-private partnerships for
contributing funds for complementary objectives,139 and (3) joint stakeholder
management organisations, such as the cultural bank140 or the Poronguito association
comprising the Cajamarca city cheese-makers, local NGOs who connect the cheesemakers with livestock producers, specialty shops, and national certification
134
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authorities.141 In such cases, an accord may be signed among the multiple Collecting
Societies, with demarcation of proportion of remuneration to be shared among them,
and/ or territory restrictions on business.142
There have been some concerns against the pyramid model, that when multiple
stakeholders are permitted entry as constituents of the Collecting Society, it could
increase internal disagreements over the methodologies, content, and custody rights,
and the propensity to extract high rents or remuneration for usage of the Cross-Cultural
TCEs (that would ultimately spill down to the consumers).143 Multiple stakeholders
within the pyramid structure would mean that building consensus even on seemingly
innocuous issues could become a time- and cost- consuming affair. Most judicial
systems are also not equipped to deal with the bitter disputes that could arise over
these issues.144
Nevertheless, empirical data on these speculations is not available till date, and
assumptions that Represented Communities will always be unreasonable or
unscrupulous in contractual negotiations are self-defeatist and should be avoided. Both
digitisation and appropriate inclusions in national laws can significantly reduce hurdles
of time and asymmetries of information in negotiations.145 Moreover, the MICO scheme
would also incorporate safeguards against possible administration failures by
Collecting Societies,146 including clarification of legal and customary norms applicable,
model contractual protocols for bargaining with third parties, and emergency funding
availability.147
VI. INCORPORATION OF CROSS-CULTURAL TCE PROTECTION INTO NATIONAL AND
INTERNATIONAL INTELLECTUAL PROPERTY REGIMES
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A. Improvisations to National IP Regimes
Many countries have already adopted laws that provide for measures to protect
folklore;148 however, certain improvisations would have to be made to the national IP
regime (in the form of amendments to existing laws or enactment of entirely new laws),
to incorporate the suggestions highlighted above and to provide infrastructural support
to the MICO scheme and the Collecting Societies.149 These improvisations have been
discussed in some detail under this Part VI(A):
(i) Deference to Community Customs.
Many of the folklorist communities abide by internal protocols based on varying
degrees of kinship, gender, age or role of members, which over time, have evolved into
their mandatory customary norms. These community norms would have to be
respected under national laws on the proposed MICO scheme, especially in cases of
dispute. Such deference consists of bestowing on the communities the right to define
their TCE, the code of ethics for external users and third party beneficiaries of such
TCE, the right to be mandatorily consulted by implementing/ certification
authorities.150 The 1993 Maatatua Declaration151 signed among the delegates of
fourteen countries similarly enshrines the principle of deference to the customary
norms of the communities.
(ii) Infrastructural Support.
National governments would be required to provide additional infrastructure support
to TCEs in terms of: (a) prevention of exploitation by the middlemen or concentration
of elite family-based production in the value-addition chains; (b) public sensitisation
148
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about TCEs;152 (c) establishment of community-controlled training centres and
incentives for private financing of folklore; (d) enforcement of sanctions against third
parties from violating the customary norms of the community or the rules of the
Collecting Society;153 and (e) modifying national trade, culture and tourism policies to
account for the protection of TCEs against smuggling.154
(iii) Creation & Management of Disclosures & Databases.
The national legislative regime should also aid creation of databases of the TCEs.155 The
databases would facilitate information recording; inventory and market consolidation;
research by scientists; monitoring by IP offices; verification of the “derivative” nature
of initiatives by developers; dispute resolution investigations;156 and even preservation
efforts. In order to mitigate costs of maintaining the databases, national governments
could enter into private-public partnerships and act as supervisors,157 or agree on
collaboration treaties with other governments.158
Previous database collections and collaborations include UNESCO’s roster of National
Living Human Treasures and Memory of the World Programme, the Representative List
of the Intangible Cultural Heritage of Humanity and the List of Intangible Cultural
Heritage in Need of Urgent Safeguarding, India’s Traditional Knowledge Digital
Library, China’s documentation of folk ballads and proverbs, and Australia’s digitised
PANDORA.159
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The databases should also be protected from information abuse through confidentiality
safeguards, rules for public displays and dissemination, access restrictions and penalties
for misrepresentations, except with the prior informed consent of the concerned
groups. A catalogue of best practices may be adopted under the national and/ or
multilateral arrangements for the use of the databases.160
(iv) Distinction between Moral and Economic Rights.
The community’s moral rights (i.e. (inalienable rights connected to attribution and
integrity, but not the content, of the work) and economic rights (i.e. rights to
commercialisation of the work) vis-à-vis the TCEs, should be distinguished to the extent
possible. In other words, the community would have the power (but not the obligation)
to transfer or alienate its rights of use of the TCEs to third parties in return for
remuneration (the ‘beneficiaries’), while at the same time retaining the continued
right to be acknowledged as the original source of the TCE. For instance, the Yothu
Yindi Foundation in Australia organises the Garma cultural festival in Arnhem Land,
and allows the festival to be exhibited online subject to a protocol that photographers
and audiences must pre-sign.161
(v) Supervising Benefit-Sharing Arrangements.
Communities can elect to alienate their economic rights in their TCEs to third party
beneficiaries by way of licensing, tariff or other benefit-sharing arrangements. These
arrangements are negotiated by Collecting Societies, but the national legislative regime
would still have to set out guidelines for the same. These guidelines should necessitate:
the prior written consent of the Collecting Society; a minimum guaranteed percentage
share in the financial returns from third party commercialisation of the TCEs to be
given to the Collecting Society; minimum levels of care and custody required from third
party beneficiaries; application of the funds pooled by the Collecting Society from third
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parties; and confidentiality and disclosure requirements.162 Such guidelines have been
prescribed under several domestic laws and regional conventions.163
B. Improvisations to International IP Regime
A web of international and regional IP laws to protect TCEs has erupted over the
years,164 leading to much confusion and disparity of IP treatment towards TCEs.165
As an alternative, a bottom-up law-making approach may be applied to TCEs, in which
rules would be foremost generated and implemented at the grassroots level by the
practitioners themselves (i.e. the communities).166 Such a bottom-up model could
accommodate customary norms, and make relevant adjustments for capacity building
for the communities. The regulatory model for MICO schemes proposed earlier in this
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Paper involves a bottom-up approach. National laws, rather than international and
regional ones, are more aptly placed to adopt such a bottom-up approach and
determine the specific conditions for folklore protection. The role of the international
regulatory regime should, thus, be primarily only to bestow recognition and
acknowledgement to the national and local regulatory regimes.167 To accomplish this,
a few measures for harmonisation between the national and the international
regulatory regimes would have to be constructed, as have been discussed briefly,
below.
First, the international regulatory regime would have to accommodate cross-cultural
evaluations, such as the composite index proposed in this Paper, and the MICOs as a
new class of IP rights. No doubt, this would be a painstaking endeavour on the part of
anthropologists, lawmakers, researchers and economists, but would also be central to
the fencing of ownership over Cross-Cultural TCEs.
Second, remedies available under international laws for infringement of related types
of intellectual property may also be applied for MICO protection. For example,
restrictions on trade of stolen cultural movable articles under the 1970 UNESCO
Convention,168 and the cultural asset restitution/ recovery system under the UNIDROIT
Convention169 could also include TCEs under their purview. Similarly, provisions for
preservation of cross-cultural heritage under the World Heritage Convention170 may also
be used to protect folklore databases and contentious folklore. Further, existing
international treaty provisions on confidentiality and database mechanisms171 and the
167
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miscellaneous existing remedies against breach of confidence172 or trade secret laws
should also be accepted as remedies for TCE misappropriation.173
Third, international consensus would have to be achieved with respect to the
appropriate remedies for misappropriation and misuse of Cross-Cultural TCEs; without
such consensus, nationally-routed remedies may be difficult to enforce. Remedies
accorded under statutes or by courts are typically in the nature of monopoly of
ownership (i.e. property remedies), economic restoration for misappropriation (i.e.
liability remedies), and prohibition of transfer of title in order to prevent
misappropriation (i.e. inalienability remedies).174 However, none of these remedy
structures would work in the case of TCEs, on account of their ‘living’ nature;
accordingly, special kinds of international remedies would have to carved-out which
should ensure deference to the customary norms of the related Collecting Societies and
also prevent the ‘passing off’’ of goods as authorised copies or derivatives. 175
Finally, proposals to establish a World Heritage Tribunal for the settlement of disputes
concerning cultural elements has not been successful till date because of the lack of
ground rules on adjudging cross-cultural claims, and overlap in jurisdiction between
sovereign State and the indigenous communities.176 Therefore, in lieu of such an
international court for cross-cultural disputes, specific legal provisions should be
introduced in the international regulatory regime for recognising time-bound and
standardised alternate dispute resolution mechanisms, through public and private

172

See e.g., Foster v. Mountford, 14 A.L.R. (1977) 71 (Australia) (holding that disclosure by anthologist
of sacred information relating to Pitjantjatjara Aborigines of Australian desert was a breach of
fiduciary duties of anthologist under Australian laws).
173
LUCAS-SCHLOETTER, FOLKLORE, 266-291, 321- 325; GITHAIGA, INTELLECTUAL PROPERTY LAW, supra note
40, ¶¶ 41-48.
174
CORTELYOU, REFRAMING… DISPUTES, supra, note 50, at 502-552; CARPENTER, KATYAL AND RILEY, IN
DEFENCE OF PROPERTY, ¶¶ 1068-1112; Guido Calabresi and A. Douglas Melamed, Property Rules,
Liability Rules, and Inalienability: One View of the Cathedral, 85 HARV L REV 1089-1092 (1972); Daniel
A. Crane, Intellectual Liability, 88.2 TEX L REV 253-300 (2009).
175
CORTELYOU, REFRAMING… DISPUTES, supra, note 50, at 502-552; CARPENTER, KATYAL AND RILEY, IN
DEFENCE OF PROPERTY, ¶¶ 1068-1112; Crane, supra, note 174, at 253-300.
176
Valentina Vadi, The Cultural Wealth of Nations in International Law, 21 TULANE J INTL & COMP L 87
(2012-2013) (quoting the bitter conflict between China and South Korea for UNESCO’s recognition
as the first origin point of the boat festival; the Chinese Dragon Boat festival and Korean Gangneung
Danoje festival share history and cultural similarities).

institutions (such as the WIPO Arbitration and Mediation Centre), as alternatives to
costlier and tardier judicial mechanisms.177
The WIPO Draft Articles, which are more recent and more expansive in scope than the
Model Provisions, appear to capture many of the aforesaid harmonisation measures,
such as recognition of the continuously evolving nature of the TCEs;178 necessity for
“fair and equitable” terms for179 and “prior informed consent… and involvement” of 180
communities; and respect for ‘customary’ norms of the communities.181 Member States
have the authority to establish the ‘formalities’ for protection – such as the proposed
MICO scheme – in accordance with ‘national laws’.182 Further, the WIPO Draft Articles
also contain proposed provisions pertaining to confidentiality,183 preventing
misappropriation and misrepresentation,184 and fair use exceptions for derivative
works185 – although the draft provisions are more limited in nature than those proposed
in this Paper.
Nevertheless, it should be noted that the WIPO Draft Articles do not make references
to protection for Cross-Cultural TCEs. Article 2.3 of the earlier 2014 version of the
WIPO Draft Articles had authorized member States to designate a national custodian
even in cases where the TCEs are not ‘confined’ or ‘attributable’ to a specific indigenous
community,186 but that provision has now been omitted from the 2017 version. Instead,
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the 2017 version of the WIPO Draft Articles suggests that they shall not apply to TCEs
that have been “widely known” or “used outside the community of the beneficiaries” for a
reasonable period of time.187 This alternative suggestion, if accepted, could indicate
that a Cross-Cultural TCE in which multiple stakeholders may have equally legitimate
rights would not be capable of IP protection at all – which possibility is not advisable,
for the reasons discussed in this Paper.
Further, the broad-based eligibility criteria set out under the WIPO Draft Articles for
TCEs (as discussed above),188 including uniqueness or direct links with the community
and the minimum cut-off period of 50 years or five generations, are subject of
significant divergence among the negotiating parties189 and consensus on this would,
no doubt, impact the identification and fencing of Cross-Cultural TCEs as well.
Discussion and agreement on these issues would be critical for the survival and future
of Cross-Cultural TCEs.
VII. CONCLUSION
Cross-Cultural TCEs are a special case of TCEs, where a particular community’s cultural
materials appear to have ‘borrowed’ elements from another community’s cultural
materials. Such borrowing may be the result of colonialism, prolific trade or
globalisation, or of shared history, terrain or belief-systems. Because of the borrowed
elements and the consequent obscurities in provenance, Cross-Cultural TCEs may
become the subject of multiple cross-claims by more than one community or third party
beneficiary hoping to monetise the Cross-Cultural TCE (such as traders, researchers,
academics and developers). Illustrations of Cross-Cultural TCEs facing multiple
contentious claims include the African Wax Prints and World Music compositions.
187
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The manifestation of multiple cross-claims on the same TCEs creates difficulties in
identifying and demarcating ownership in the cultural materials and, hence, providing
optimal IP protection. Accordingly, ‘fences’ or boundaries need to be drawn in the
stakeholding of the various competing communities and beneficiaries in the CrossCultural TCE.
The first step to drawing fences in the ownership of such TCEs would be to prepare a
composite index for cross-cultural studies for a given TCE. This Paper has suggested a
number of factors that may be included in such index, including: the ‘degrees of
transformation and integration,’ which examine whether the competing community
had any agency over the nature, extent and internal assimilation of the borrowing or
whether it was merely a passive receptacle for the cross-cultural borrowing; the motives
for questioning the competency of the claims to the Cross-Cultural TCE, i.e. whether
they are purely commercial in nature or supported by some degree of provenancerelated evidence; and the most extensive ‘sustained contribution’ among claimant
communities towards the evolution and expansion of the Cross-Cultural TCE, in terms
of both production volumes and production process control.
This Paper also proposes that the most optimum model for intellectual property
protection of TCEs is that of Marks Indicating Conditions of Origin, in the form of
calibrated or graded certification marks (i.e. marks bestowed on communities) and
collaboration marks (i.e. marks bestowed on third party beneficiaries post negotiations
with communities). For communities to obtain MICOs, they would have to first
organise themselves as Collecting Societies, with minimal government involvement.
The Collecting Societies would be treated as ‘cultural stewards’, not as owners of the
TCEs, and their constituents would be elected as democratically as possible and with
pyramidal collaborations with other stakeholders who would be allocated proportions
in the production, management and profits from the TCE on pro rata basis.
To ensure the smooth functioning of the MICO scheme, several modifications to the
national legal regimes would have to be undertaken, foremost being the
acknowledgement of customary laws of the communities. National laws may also
prescribe minimum guaranteed licensing benefits from third parties, confidentiality
requirements, access and participation rights of communities vis-à-vis derivative works,

and collation of databases on TCEs and any cross-claims thereto. Additionally, national
measures for infrastructural support, legal procedural exemptions, and alternative
dispute resolution mechanisms may be instituted.
Currently, a wide network of international laws already exists for protection of TCEs,
and the WIPO Draft Articles on protection of TCEs are also presently being negotiated.
Although these instruments do not make specific references to the fencing problems
posed by Cross-Cultural TCEs, they do contain general remedial provisions that may
also be transposed to national IP laws. To this extent, this Paper proposes that some
degree of harmonisation may be required for international IP law, for recognition of
cross-cultural indices, MICO-based protection models, deference to customary norms
of the communities, and endorsement of alternate dispute resolution mechanisms. That
being said, the realm of regulation of TCEs should primarily be accorded to the national
systems only, as after all, it is the national government that would be most aptly
positioned and informationally armed to take grassroots action and provide sufficient
protection to Cross-Cultural TCEs.

